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CHAPTER 6

The Righteousness of Difference

Orthodox Jews and the Establishment
Clause, 1965-71

Robert Daniel Rubin

ewish Americans played a significant role in the rights revolution of the 1960s.

Amid that decade’s upheavals, Jews continued the liberal activism that they

had carried out throughout the twentieth century. Yet historians ought not to
assume that American Jewry acted as a monolith or held uniformly liberal arti-
tudes, even regarding the constitutional politics of church and state. To be sure,
the strong majority of Jewish Americans supported the federal courts’ recognition
of a “wall of separation” between religion and government; indeed, Jewish lawyers
and scholars played a prominent role in such efforts. Yet not all Jews supported
“strict separationism.” Nor did their collective attitude on the matter remain con-
stant. Divergence and change marked the group’s stance.

To grasp more fully Jewish Americans’ political orientations during the
1960s, historians must consider the actions of a largely neglected subgroup.
Orthodox Jews—those complying with the strictest and least modern codes
of ritual observance—increasingly acted out of interests distinct from those of
their more liberal counterparts. Orthodox Jews' worldview diverged from liber-
als’ over the course of this decade. Whereas non-Orthodox Jews continued to
assimilate into mainstream American society and to capitalize on the Constitu-
tion’s guarantees of full civic and religious inclusivity, the Orthodox cast their
lot as outsiders. Before long, Orthodox Jewry formed a cultural enclave.

Through its focus on the constitutional politics of church-state separation in
education, this essay addresses crucial fissures within the public life of America
in the 1960s, when, somewhat under the radar, conservative religion influenced
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society and politics in surprising ways. The differences in constitutional poli-
tics between liberal and Orthodox Jews shed light on the gradual-but-certain
discrediting of the “melting pot” concept and dissolution of political centrism.
By examining right-wing Jews’ initial attempts to influence federal case law on
schooling and religion, we learn much about how morally orthodox citizens
helped ‘undermine the ideological center of American political life. We gain
insight as well into the distinctive unfolding of American Jewry, whose recent
history registers biting internal divisions. And we glimpse the emergence of an
Orthodox subculture, at once modern and antimodern, determined to close
itself off from the wider society by trumpeting one of that society’s most prized
postmodern verities, the righteousness of difference.

Educating for Equality

Jewish Americans have generally throughout modern history held liberal atti-
tudes on the relationship between government and religion. In the decades
following World War II, Jewish community leaders campaigned for the most
liberal of positions, a “strict separation” between church and state. Rabbis rep-
resenting the largest Jewish-American denomination, the Reform movement,
declared that America’s greatness lay in its record of disestablishment—the dis-
tance kept between government and religious sects. Jews continued to see their
history in America as marked by profound freedom, and freedom, in the Jew-
ish lexicon, denoted freedom from religious compulsion, as well as from the
second-class status that had accompanied their struggles against compulsion. A
sturdy wall cleaving government from religion has meant nothing less than an
opportunity to live openly, without fearing violence or forced exile.!

Jewish American support for church-state separation derives from Jews’
experience as a minority group. Throughout centuries in diaspora, Jews world-
wide assumed their fundamental difference from the ethnic and religious
majorities that enveloped them. Historically, they maintained legal and political
order within their own communities, constituting semiautonomous enclaves,
relatively unassimilated alien entities amid surrounding nations and empires.’
Minority status in the United States has been accompanied by rather different
conditions and opportunities. Here, Jews have happily discovered that fellow
Americans offered more than mere tolerance. Since World War 11, the United
States government has interpreted its charter to require that the nation’s pub-
lic institutions honor the liberty and dignity of those citizens whose minority
status disadvantages them politically. To protect religious minorities from mis-
treatment within public institutions such as schools, the United States Supreme
Court applied its civil-rights constitutionalism specifically to religion in a se'ries’
of rulings from 1947 to 1963, mandating that a sturdy “wall of separation’
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cleave church from state. Two of these decisions most fully expressed the court’s
notion that fairness and neutrality required the secularization of public institu-
tions. In Engel v. Vitale (1962), the justices determined that government had
no business composing prayers for classroom recitation; a year later, in Abingron
v. Schempp, they declared that devotional Bible reading and recitation of the
Lord’s Prayer in public schools likewise violated the First Amendment’s Estab-
lishment Clause. Because most Jews have benefitted from robust protection of
the rights of religious minorities, most Jews have sought to preserve, as vital to
their interests, the court’s doctrine of church-state separation.?

Toward their goal of civic equality, Jews have long championed nonsectar-
ian public schools. If religious practices were prohibited from the classroom,
they reasoned, then schools could promote the one legitimate public “faith>—
Americanism, an ethos of thick religious impartiality and inclusivity. Following
World War 11, Jews spearheaded a movement to commit courts and legislatures
to church-state separationism. This effort was led by the American Jewish Con-
gress and especially by the chief counsel for its Commission on Law and Social
Action, Leo Pfeffer, whose numerous amicus briefs looked to ban organized,
spoken religious exercises from the public schools. Pfeffer became the civil-
libertarian face of American Jewry, crafting a separationist doctrine that found
its way, in more-or-less whole cloth, into the court’s opinions of the late 1940s
through 1970s. At the highest echelons of constitutional law, organized Jewry,
with Pfeffer in the lead, realized its vision of an impartial, nonsectarian, univer-
sally inclusive classroom.*

Pfeffer’s briefs in the postwar Establishment Clause cases suggest the central-
ity of constitutional politics to the eras liberalism. Pfeffer seconded assertions
made by the American Civil Liberties Union and the National Association for
the Advancement of Colored People in insisting that government not abridge
any citizen’s right to full membership within public life. This included a citizen’s
religious rights, which must, Pfeffer believed, be guarded by a strict separa-
tionism keeping religion “outside of the cognizance of political government.”
He acknowledged that implementing the Establishment Clause would remain a
political activity, overseen by judges responding to persuasive attorneys, schol-
ars, and government officials. However, Pfeffer insisted, church-state law must
never be circumscribed by the potential tyranny of a political majority. The
freedom and dignity of unpopular religious minorities needed to be defended
against majoritarian suppression. Pfeffer maintained that “there are some areas
of man’s life that are too important and sacred to be assigned to the coercive arm
of the state,” most notably “the area of the mind and conscience, and, above all,
of man’s relationship to God.”

To help protect unpopular minorities from coercion and preserve their dig-
nity, Pfeffer and Jewish liberals turned to a powerful government institution—the
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public education system—to inculcate citizens with an equal respect for all their
fellows. Liberals championed an ostensibly all-inclusive, religiously neutral, sec-
ular public sphere. Those who dwelled therein, despite their many differences,
would be steeped in open-mindedness and would learn to speak across their
differences by recognizing the fundamental worthiness of students from varying
backgrounds and with varying beliefs. The ideal of assimilating schoolchildren
into a culture based on tolerance sat at the center of Chief Justice Earl Warren’s
opinion in Brown v. Board. The primary value of public education, Warren sug-
gested, was as an “instrument in awakening the child to cultural values . . . and
in helping him to adjust normally to his environment.” Like all other students,
“children of the minority group” deserved the opportunity to assimilate. Only
thereby might they achieve civil equality and overcome any “feeling of inferior-
ity as to their status in the community.”®

Pfeffer subscribed to the assimilationist ethic behind the civil-rights juris-
prudence of the Warren Court. Only public education based on universal
citizenship, he suggested, incorporated Jews into American society without
requiring that they act as Christians. His views influenced Justice William
Brennan, whose concurring opinion in Abington v. Schempp offered the court’s
fullest application of the assimilationist ethic to the question of religion in pub-
lic schools. Brennan contended that public education could properly accul-
turate only by remaining religiously neutral. And religious neutrality, in turn,
required a thoroughgoing secularism. “It is implicit in the history and character
of American public education,” Brennan wrote, “that the public schools serve
a uniquely public function: the training of American citizens in an atmosphere
free of parochial, divisive, or separatist influences of any sort.” Only such an
environment would permit schoolchildren to “assimilate a heritage common to
all American groups and religions,” a “heritage neither theistic nor atheistic, but
simply civic and patriotic.” Brennan’s opinion signaled that the public-sphere
secularism of organized American Jewry had indelibly impacted the nation’s
fundamental law. Through their constitutional efforts, Jews had secured their
legacy as the nation’s foremost proponents of the secularized classroom.”

Cultural Conservatism and the Court

The rights revolution provoked a bitter reaction among those who considered
themselves its nonbeneficiaries—indeed, its victims. Critics charged the court
with usurping the rights of individual states and their citizens to fashion laws
based on their prejudices. White racism attained “principled” expression in a
republican majoritarianism that condemned the federal government, and espe-
cially its courts, for trammeling over local opinion. Had this anticourt populism
targeted only the justices’ desegregation rulings, its appeal would have remained
somewhat limited. Instead, the court’s critics applied their majoritarian theory
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to the full range of minority-rights case law. In their diatribes against judi-
cial activism, issues such as race, religion, crime, and public decency blurred
together. The content of their complaints became secondary to the politi-
cal theory that afforded those complaints nationwide resonance. Thus arose
a newly invigorated conservative movement, alarmed at what it considered a
court-sponsored ethos of moral laxity and contempt for social tradition.®

Central to this emerging movement was religious conservatism. Following
World War 11, nationalism acquired a strongly religious hue, as conservative
Christians looked to the public schools as a primary site at which the nation’s
citizens and their society could be fortified through a curriculum featuring an
explicitly devotional content. The court’s religion-in-schools decisions frus-
trated supporters of school prayer and caused them to redouble their efforts by
sponsoring a series of school-prayer amendments. In the quarter century after
Engel, Congress entertained more than six hundred such amendments. The tes-
timony and public commentary on these bills registered much more than con-
cern for children’s moral instruction. Prayer supporters gave voice to a political
critique of the court, which they accused of violating democratic principles.
As historian Aaron Haberman finds in his study of the school-prayer move-
ment, conservative critiques “accused the Court of subverting the intent of the
Founders and taking away a clear right guaranteed to the majority.” Numerous
proponents of the 1964 Becker Amendment to legalize classroom prayer echoed
the witness who warned the House Judiciary Committee that “unless positive
action is taken [to restore prayer in schools] it appears likely that in the name of
religious freedom the will of the majority may very well be subjected to the will
of the minority.” Throughout the House testimony, the court was identified as
a tyrant forcibly recasting American government.?

Congressional sponsors of prayer amendments achieved no success. Frustra-
tion only confirmed their suspicion that the public schools, with the help of
the Supreme Court, had become factories for inculcating students with an un-
American, antireligious worldview. Religious conservatives vilified the schools
as hotbeds of “secular humanism,” a comprehensive ideology contrary to their
own understanding of religion. As the federal courts continued to desegregate
and secularize public education, large numbers of white Christian parents
moved their children into the largely all-white, conservative Christian private
academies that suddenly dotted the nation’s landscape in the late 1960s and
1970s. These parents were having nothing of the liberal, assimilationist ethos
given the force of law by the Warren Court. If public schools were no longer
guided by the clean, “American” values of the alleged majority of citizens, then
the God-fearing legions would start their own schools.?®

The place of American Jews amid these changes is complicated and hard to
trace with precision. Largely because of their association with liberal politics,
Jews do not appear often in studies on conservative politics—especially those
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on the growing popular hostility toward public education and the rights revolu-
tion. In scholarly accounts Jewish Americans remain steadfast champions of the
church-state separationism that their leaders helped craft. A closer look, in fact,
reveals a situation that defies plain categorization. No one ideology describes
Jewish Americans from the mid-1960s onward. They cannot be located as a
singular bloc, squarely within either the era’s anticourt reactionary politics or
the clear-cut liberal assimilationism lauded since the 1940s by most prominent
Jewish legal activists.!!

Assimilationism and Its Discontents

While most Jewish intellectuals of the postwar era echoed the liberal posi-
tions advanced by the major Jewish organizations, exceptions could gradually
be heard. Early on, one notable figure, theologian-sociologist Will Herberg,
cautioned that separationism had-become a “religion” among Jews and that
government could not flourish if shorn of traditional religious content. Herberg
depicted separationism as a symptom of liberal Jews’ attempt to assimilate into
mainstream American culture—to adopt a generalized “American way of life.”
Like other Americans, he complained, most Jews had sloughed off the demands
of prophetic religion and instead adopted a religion of personal adjustment and
cultural conformity. This troubled Herberg, who considered American civic
culture sufficiently robust to'support a true pluralism among differing religious
groups—each, in its way, commanded by God. Jews enjoyed a historic oppor-
tunity: to be true to their religion and yet full members of their society. Each of
the “minorities within the national community,” he insisted, could “pursue its
own particular concerns without impairing the overall unity of American life.”
Surely, there was “no need for . . . the anxious search for injuries and grievances
that ha[d] characterized so much of the Jewish ‘defense’ psychology.”"?

Herberg’s attack on assimilationism and separationism would resonate with
a small but important part of the Jewish community, Orthodox Jews. Commit-
ted to a lifestyle that distinguished them from their fellow Americans, Orthodox
Jews could hardly have imagined any aspect of their daily routine not steeped
in observance to Jewish law. As Herberg recognized, Pfeffer’s notion of religious
devotion as a private matter made little sense to these Jews. When they began
to stake out their own political positions in the 1960s, they traveled down the
pathway cleared by Herberg—a pathway diverging from the political trajectory
of mainstream American Jewry."?

Like morally conservative Christians, Orthodox Jews recoiled at what they
considered the decadence and anarchy polluting American culture. In 1962 the
Union of Orthodox Jewish Congregations of America (OU) decried “the ris-
ing tendency to disregard any standards of decency in the field of publication,
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motion pictures, and television” and called on “all responsible forces within
American society to join in combating this onslaught upon the moral health
of this nation.” The OU did not express an isalated sentiment; by middecade,
every prominent Orthodox organization stood publically against the moral
anarchy supposedly rampaging through society, including liberal Judaism.
These groups feared that women’s liberation and the youth movement indi-
cated an obscene, licentious culture with which no God-fearing man or woman
should have any sustained contact. By middecade Orthodoxy had slid precipi-
tously to the ideological right.'

Orthodoxy diverged from mainstream Jewry in another important respect.
Whereas the latter retained its historical support for public education, Ortho-
dox Jews became more determined than ever to educate their children in the
private Jewish day schools and yeshivos proliferating in the northeastern United
States. As the Orthodox community turned inward during the 1960s and
1970s, it used its private schools for “contra-acculturation,” to purge its young
of the mainstream’s habits and beliefs. Orthodox leaders sought government
funding for their school system; this, in turn, led them to break from the sepa-
rationist view that would bar government from supporting religion. After years
of falling in line with the liberal civic agencies on constitutional matters, the
chief Orthodox groups disassociated themselves from the litigation and amicus
briefs generated by Leo Pfeffer.’”

Notwithstanding their revulsion toward the radical 1960s, Orthodox Jews
did not adopt the entire agenda of the Christian Right. The Orthodox were
a minority within a minority, guarding their antimodern Judaism against an
alien society. They rarely invoked the populist rhetoric common among mor-
ally conservative non-Jews. The “Silent Majority” may have shared Orthodox
Jews’ disdain for licentiousness, but it wasn’t pressing to have Talmud instruc-
tion incorporated into the public-school curricula. Most important, the Ortho-
dox did not wholly oppose the religion-clause activism of the Supreme Court.
The legal issue that compelled them—government aid to parochial schools, or
“parochaid”—required the court to protect their free-exercise rights, sometimes
against state laws supported by electoral majorities. Ultimately, they felt ambiv-
alence toward the rights revolution. They may have loathed the pornographers
and criminals whose rights the court guarded, but they would increasingly turn
to that same court to protect their own right to difference.'®

Orthodoxy Finds Its Voice

Although a handful of Orthodox Jews lauded religious exercises in public schools,
that issue found little traction overall within the community, whose members
cared primarily about education of the traditionally Jewish variety.”” Only when
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Congress and President Kennedy considered including religious academies in a
comprehensive attempt to fund all needy schools did Orthodoxy see its own inter-
ests at stake. Only with the parochaid debate did the community find its politi-
cal voice. In March 1961 Rabbi Morris Sherer, director of the ultra-Orthodox
Agudath Israel of America, testified affirmatively before Congess, insisting that
government ought to treat religious schoolchildren no worse than it treated
nonreligious students. Simple fairness required “equal treatment” in the matter,
Sherer reasoned. Four years later, he and historian William Brickman gave similar
testimony to the House subcommittee that shepherded to passage the Elementary
and Secondary Education Act (ESEA), which President Johnson signed into law
in April 1965. A new church-state controversy was born.”®

Organized American Jewry responded to the passage of the ESEA. The new
law alerted Jewish liberals, who immediately sought to limit its reach. Pfeffer
urged the court to strike down sections of the ESEA, and similar parochaid
measures, as assaults on the rights of minorities. Meanwhile, Orthodox scholars
and lawyers were galvanized by the act’s passage. Orthodoxy had long remained
unheard in the politics of church and state; hereafter, it stood independently
on such matters. The parochaid issue gave its leaders a newfound confidence in
their ability to persuade governmental officials. Its members were learning, in
the words of Orthodox constitutional law professor Marvin Schick, that they
“could benefit by acting on their own behalf.” For the first time, Schick wrote,
Orthodox Jewry evinced a “new vigor and confidence . . . as it [went] about
its business.” No longer, it seemed, would liberal organizations speak for the
interests of Orthodox Jews."”

In the summer of 1965, Sherer, Schick, and attorney Reuben Gross cre-
ated a new organization to represent Orthodoxy’s constitutional interests. The
National Jewish Commission on Law and Public Affairs (COLPA) would speak
whenever a consensus appeared to exist within the community. The group
set out to counter the liberals—especially Pfeffer—who crowned themselves
representatives of all American Jewry. “Sad experience of the past has shown,”
Sherer complained, “that where Orthodox institutions were not united, the
non-Orthodox took advantage of this division to step in and claim rights to
represent Yeshivos for whom they have no right to speak.” COLPA .intended
to repair this breach. Schick believed that Pfeffer exerted a pernicious influence
within the Jewish community and upon the world of constitutional law. Not
only had Pfeffer “attempt[ed] to perpetuate the myth of a monolithic Jewish
position on church-state affairs” but, worse, he and his collaborators had led
the “the bulk of the organized and articulate Jewish community” into idolatry,
Schick charged, as, “robot-like,” their minions “invoked the holiness and one-
ness of the First Amendment and proclaimed their opposition to any ‘breach in
the wall separating church and state.”
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Notwithstanding its general revulsion toward mainstream society, COLPA
was led by professionals expert in understanding American society and govern-
ment. Among its early members were men accomplished in law and academe,
including Schick, a scholar of constitutional law; Brickman, a renowned his-
torian of comparative education; and Jacob Landynski, a political scientist.
Also among COLPA’s founders was its vice president, Nathan Lewin. One of
Washington, DC’s most prominent trial lawyers, Lewin had clerked for Jus-
tice John Harlan and assisted solicitors general Archibald Cox and Thurgood
Marshall. Presently, he served as deputy to the assistant attorney general in
charge of the Civil Rights Division of the Justice Department. Lewin’s leader-
ship would bring gravitas to COLPA as it set about litigating on behalf of the
First Amendment rights of Orthodox Jews.?

COLPA aimed to increase governmental deference to the interests of Ortho-
doxy. According to Sherer, denial of parochaid had effectively cast a cherem, or
decree of excommunication, on Orthodox children. By obstructing any pos-
sible funding for the schools that they attended, separationist doctrine signaled
those children’s relative unimportance. The recently passed ESEA articulated
what Sherer called a “principle of recognition” to yeshiva students. Were their
education to become as well funded as that of public-school students, they
would learn that they, too, mattered. “It is this principle of recognition accorded
to the Yeshiva student, over and above any immediate financial advantages,”
Sherer averred, that “makes the President’s education bill a2 document of major
importance to the Jewish community.” COLPA, it seemed, prioritized its mem-
bers’ civic inclusion as much as their cultural separatism.?

Although COLPA promoted its constituents’ status in the public sphere,
it by no means sought assimilation into the mainstream culture. The group,
as Schick explained, was “especially keen on the need to promote Orthodox
unity.” COLPA walked a fine line: while engaging judges and legislators, it
viewed that engagement in instrumental terms, as the cost of doing business in
a country not entirely its own. It might solicit government aid, but it would not
send its children to state-run schools. Beyond all else, COLPA looked to craft
a rabbinic church-state position. While COLPA appealed to the constitutional
right of Jews to an affordable education, it understood its 7aison d'étre in terms
of Jewish obligation to fulfill God’s commands. Passage of the ESEA was a gift
that obligated COLPA’s founders to provide a service for its people. “Dialecti-
cally,” Schick explained, “success often creates responsibilities that otherwise
would not be incurred.” And so the group set out to meet what it considered
a specifically Jewish responsibility, to ensure that children of the community
received a full, high-quality education and that their parents be accorded full
recognition under the law, even as they remained relative foreigners settled
along society’s margin.?
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COLPA and the Constitution

At its first annual conference in September 1967, COLPA anticipated that the
Supreme Court would soon hear arguments in the initial two cases for which
the group had written briefs. The cases, Flast v. Coben and Board of Education
v. Allen, had been launched by a coalition led by Leo Pfeffer, who hoped to dis-
able those sections of the ESEA permitting public funding of religious schools.
COLPA opposed Pfeffer’s efforts. The papers and comments at its inaugural
conference gave voice to a constitutional ideal of citizenship based on religious
expression, not one that bracketed or deferred religious expression.?

To realize that ideal, COLPA challenged the court’s long-standing presump-
tion that religious education needed to be cordoned off from any influence or
assistance by the state.” The group contended that private religious schools
should be eligible for assistance because they served the public function of
producing good citizens. Comments made at the conference echoed Herberg’s
earlier assertion that “the promotion of religion” by schoolteachers fulfilled “a
major ‘secular’ purpose of the state in its furtherance of the common good of
the civil order.” Brickman painted Orthodox schools as factories for American-
ism. Sherer agreed, holding that a school did not need to be stripped of its
religious content in order to contribute to society’s well-being. “What we are
operating in the Yeshiva world are public schools,” he averred, schools “not for
anyone’s private gain.” As Sherer saw the matter, the “secular studies programs”
in “our Yeshiva public schools” provided as complete of a civic education as the
public schools and were therefore “equally entitled to the help received by the
humanist [public] schools.”?

Because its constituents’ educational needs differed so profoundly from
those of other Americans, its constituents deserved accommodation, COLPA
claimed. The state-run schools could not meet the most fundamental needs of
the Orthodox community, because those schools were products of a distinctly
secular culture with its own narrow worldview. Conference papers and com-
ments suggested that Orthodox schools were no more parochial than the public
schools and that all schooling relied on one “religion” or another—including
the nontheistic, humanistic variety—to provide the necessary ideological lens
through which students understood their world. “Where education is not set in
the context of the transcendent Weltanschauung of the Jewish-Christian faith,”
Herberg had written, “it will quite inevitably operate from the standpoint of
a secularist-humanist counter-religion.” COLPA applied this reasoning to its
constituents’ situation, arguing that the state was obligated to fund religious
private schools so that citizens of faith could freely choose the “religion” into
which they wanted their children indoctrinated. Orthodox students had to
avoid the fate of the public school student, “guided most of his waking hours,
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five days a week by professionals in whose eyes religion does not seem to mat-
ter.” Such a student, according to Landynski, would inevitably understand his
or her own religion as trivial, unrelated to citizenship or factual knowledge, pos-
sessing the “status of a weekend chore comparable to the mowing of the lawn.”
The other leaders of COLPA agreed. Entitled to equip their children with their
community’s worldview, Orthodox parents deserved the same state assistance

-enjoyed by the parents of public-school students.?’

Society’s interests were also at stake, COLPA maintained. Only by fund-
ing religious private schools would government foster the ideological diversity
valued by Americans. “In this pluralistic society,” Sherer said, there could be
no “monolithic educational plant.” Instead, “the humanistic-secularistic public
schools and the religious-oriented public schools” had to function as “partners,
side by side.” According to Lewin, the state needed to nurture society’s diver-
sity by ascertaining its citizens’ legitimate educational needs and aiding in their
fulfillment. With its already “enormous range of educational programs,” he
pointed out, government rightly “eschews conformity and appears evenhand-
edly to support diverse educational ventures and expressions of view.” Could it
possibly be appropriate for the state to “stay its hand when what is being taught
is religion?” Society’s strength was its pluralism, Landynski agreed, and public
schools alone could not nurture the full range of that pluralism. “The history
of America has been one long chapter of diversity within unity,” he reminded
his colleagues, and “it would be wrong to assume that national unity is in any
[more] impaired by religious diversity in education” than by diversity “in any
other sphere of life.”?®

Anticipating liberal objections, Lewin averred that state funding of religious
academies in no way indicated an establishment of religion. Merely to fund a
school was not to establish its preferred worldview, he held—especially if gov-
ernment were to fund all schools regardless of worldview. “One religion or all
religions may be considered ‘eszablished in the constitutional sense only when
the government” places “its prestige and authority behind the activity which is
affected.” The state no more put its imprimatur on religion by funding religious
schools than it endorsed the purpose behind every other project to which it
awarded a grant. Indeed, by funding the secular-humanist public schools but
not those associated with other religions, the state was endorsing one worldview
at the expense of its competitors. The state was violating Brennan’s requirement
that it exhibit genuine neutrality by showing no hostility toward religion.”

COLPA soon applied these arguments to its first Supreme Court brief, sub-
mitted January 1968 in Flast. The group again depicted itself as the protector of
rights and secularists as the violators. Although it paid lip service to the majori-
tarianism of Solicitor General Erwin Griswold, whose brief countered Pfeffer’s
civil libertarianism by calling on the people’s elected representatives—rather
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than the courts—to determine expenditures on education, COLPA appealed
primarily to the justices’ activist tendencies by seeking protection for the rights
of its own constituents. Pfeffer, it alleged, offered “no clear statement” about
how the ESEA deprived liberals and secularists “of #heir constitutional rights.”
Pfeffer’s only purpose in bringing suit, rather, was to “tarnish a major congres-
sional enactment” intended only “to help hard-pressed local educational sys-
tems and educationally disadvantaged children.” The civil rights of Orthodox
Jews, and not Pfeffer’s clients, had been trod upon. COLPA implied that it
alone remained “committed to the preservation of constitutional rights for all
Americans”; it alone “support[ed] the advancement of educational opportunity
for all American children,” including the secular education of religious students
at private schools. Alongside the language of civil libertarianism, it spoke that
of civic republicanism. It quoted Brown on “the importance of education . . .
in the performance of our most basic public responsibilities” and as “the very
foundation of good citizenship.” Goverriment’s “public responsibility,” accord-
ing to COLPA, “include[d] the obligation to provide quality education,” so
“that the students develop their fullest potential and thereby maximize their
contribution to society.” The brief urged the justices not to let “separation of
church and state . . . obstruct the state’s recognition of its responsibilities to
parochial school children who are in need of special educational services.”*

In Allen, six weeks later, COLPA again challenged Pfeffer on his own civil-
libertarian ground. Like him, thé group declared its resolve “to combat all
forms of religious prejudice and discrimination” and to preserve “the principles
of the First Amendment, in the belief that thereby Americans of the Jewish
faith, in common with all Americans, will enjoy the blessings of liberty.” Once
again, COLPA emphasized its commitment to the rights of minorities and the
well-being of the civic sphere. The group appealed to government’s “respon-
sibility for the proper education of children,” which remained necessary for
“developling] their potential” to meet “the needs of our growing society.” It
was up to the justices to enforce this commitment, just as it was up to them to
ensure that government show a “wholesome neutrality” in its dealings with reli-
gion, as required by Schempp. COLPA implored the state to maintain a genu-
inely “neutral role in religious affairs by extending public benefits to children
attending parochial as well as other private schools in an effort to promote the
general welfare and insure full educational opportunity for all schoolchildren.”
It was Pfeffer, COLPA insisted, who looked to squash society’s robust religious
diversity—whose “distortion of the separation principle” had “poison[ed] the
air of pluralism.”™'

The court’s decisions together composed a draw. Pfeffer and his allies scored
a victory in Flast, while in Allen, the court ruled in favor of COLPA's associ-
ates. The opposing Jewish groups faced off a third time in Lemon v. Kurtzman

The Righteousness of Difference e 133

(1971), the case that would determine parochaid law for the foreseeable future.
COLPA's brief was prepared by its leading expert on constitutional law, Nathan
Lewin, who aimed to drive a wedge between the enforcement of minority rights
and the strict separation of church and state. If the court wished to protect
the rights of a marginal minority such as Orthodox Jews, he suggested, then it
needed to make good on its own commitment to ensuring “benevolent neu-
trality” berween government and religion—to treating religious institutions no
worse than their nonreligious counterparts. The Free Exercise Clause required
the court to uphold all “neutral and nondiscriminatory” statutes sanctioning
parochaid. Such laws, Lewin opined, “offer[ed] no advantage to religious schools
or students on account of their religion,” but, rather, cultivated “an equality
which is consistent with this Nations great tradition of voluntarism,” while
spreading the costs of education more equitably among all families. Meanwhile,
to exclude “religiously affiliated institutions” from public assistance, Lewin
claimed, would be to “disqualify from public benefits those institutions or indi-
viduals who, by reason of religious belief, deem it essential to provide a compre-
hensive religious education for their children . . . in the same institution and as
part of the same school day as is given over to secular training.” Nothing could
more egregiously transgress benevolent neutrality. Any “statute which explicitly
conditioned State aid on an individual’s disbelief in thorough and rigorous reli-
gious training” surely must “be invalid,” Lewin reasoned.?

The Lemon ruling did not go in COLPA’s favor. Nor would COLPA have
any success in subsequent parochaid cases, as, over the next decade, the justices
would strike down law after law sanctioning government assistance to religious
schools. Still, COLPA’s amicus briefs left behind examples of the sort of civil-
libertarian arguments on which religious conservatives would build success-
fully from the 1980s onward. Beginning in the mid-1960s, Orthodox Jewish
lawyers, rabbis, and intellectuals had organized themselves, contested the strict
separationism with which Jewish Americans had been exclusively associated and
advanced a concept of minority rights requiring government to treat religious
individuals and institutions no worse than it treated their nonreligious counter-
parts. First Amendment jurisprudence did not change as an immediate result.
But future decades would bring greater success for groups such as COLPA.»

An Unlikely 1960s Artifact

In opposing the era’s church-state jurisprudence, COLPA revealed itself as a
product of that era. Orthodox leaders concluded, by the mid-1960s, that the
American legal establishment had accorded them inadequate respect. The War-
ren Court had interpreted the Establishment Clause in ways that diminished
the quality of education that they could offer their children, they believed; the
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liberal Jewish agencies—claiming to speak for all American Jews—had articu-
lated principles and supported laws that allegedly trampled the needs of the
Orthodox community. With no organization promoting their interests, Ortho-
dox leaders formed COLPA. Although the new group contested the strict-
separationist interpretation of the First Amendment’s religion clauses, it did
not oppose “judicial activism” in general or the rights regime to which it had
given rise. To the contrary, COLPA, too, advocated for a kind of constitutional
activism, one in keeping with the norms advanced within sacred Jewish text.

In traditional Jewish law, rabbis function much as judges function in con-
temporary American law. Although Jewish law places great significance on
the will of the communal majority, rabbis must balance majoritarian impulses
against a kind of individual rights, what constitutional theorist David Dow calls
“the magisterial notion of human dignity.” Every member of the Jewish com-
munity, no matter how lacking in influence, inherently deserves to be respected
by the rest of the community, and if the majority’s will would trample over
the dignity of the least powerful person, then the rabbis must intervene on his
behalf, It was this notion of rights to which COLPA appealed. Orthodox Jews
saw themselves as 2 minority within a minority, and they turned to the nation’s
supreme judges to intervene as rabbis might, to provide them a modicum of
dignity. Liberal Jews belonged to an American majority unwedded to the com-
mands of the Bible, they believed, while they themselves lurked along society’s
God-fearing margin—consigned, in Rabbi Sherer’s words, to cherem, or excom-
munication, by the “doctrinaire devotees of Church-State separation.”

COLPA was a product of the 1960s also in that the group’s founding was
sparked by Orthodox Jews’ revulsion toward the decade. They recoiled from a
mainstream culture increasingly divorced from the strict morality normative
within their community—a morality on which their free exercise of religion
supposedly depended. The Constitution needed primarily to honor God’s
law, they believed; if First Amendment guarantees meant anything at all, they
meant to protect the wisdom of the devout over the impulses of the licentious.
Although Jewish law prioritizes a person’s dignity, Jewish law does not recog-
nize personal entitlement. The basis of rights under rabbinic law is to help the
individual fulfill his or her obligation to God, not to indulge his or her desires.
Traditionally, Jews have experienced law heteronomously, as a commandment
from a God to whom they are obligated. In this important sense, Orthodox
Jews rejected the rights revolution. They appealed to the Free Exercise Clause
on “legitimate” grounds: they were seeking assistance in their worship of God,
not in their pursuit of comfort. Horrified by the supposed decadence engulf-
ing their community, they separated themselves as never before, their schools
serving as islands of purity where they could guide the development of their
children and propagate their culture. “Their heightened anxiety about Jewish
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continuity and integrity,” according to sociologist Samuel Heilman, propelled
them to take “an antagonistic, powerfully contra-acculturative stance toward
contemporary society, its values and lifestyle.”?

COLPA was a product of the 1960s in still another respect. A deep cul-
tural pluralism accompanied the rights revolution. Ever more diverse, Ameri-
can politics and law accommodated groups such as the Orthodox and efforts
such as theirs to remain a subculture apart. Orthodoxy protected its boundaries
and asserted its interests with newfound effectiveness in America of the 1960s,
whose society was concerned for the dignity and rights of dissenters. America’s
moral multiplicity may have alarmed Orthodox Jews; it may have compelled
them to keep their children far away from public schools. That same moral
pluralism also made possible their politicization, including their assault on the
assimilationist model of religion-clause jurisprudence. Within American society
of the 1960s, historian Haym Soloveitchik points out, “the ‘melting pot’ now
seemed a ploy of cultural hegemony, and was out; difference, even a defiant
heterogeneity, was in.” However repulsed Orthodoxy was by the surrounding
culture’s permissiveness and decadence, Orthodoxy benefitted from society’s
celebration of deep difference. Orthodoxy’s increasingly doctrinaire adherence
to sacred text marked its difference, which placed it in good stead amid the
emerging ethos of cultural fracture. Soloveitchik explains that “for those who
sought to be different and had something about which to be genuinely differ-
ent, the Sixties in America were good years.”3

When Lewin wrote that “those who are actively erecting the Wall Between
Church and State seem to be burying under . . . it the religious minorities it
was designed to protect,” he did more than espouse rhetoric. Lewin understood
that, at its apparent peak, America’s culture of assimilation was hemorrhaging
credibility. One unintended result of the rights revolution was its sanctioning
of defiant right-wing heterogeneity, even at the expense of liberal constitution-
alism. In demanding state assistance for their private schools, Orthodox Jews
recognized that the vital ideological center no longer held. To opt out was to
belong. By simultaneously rejecting mainstream culture and demanding gov-
ernment accommodation, COLPA affirmed its provenance as an artifact of the
1960s, a decade whose precise meaning continues to elude our grasp.”’
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CHAPTER 7

Richard Nixon’s Religious Right

Catholics, Evangelicals, and the
Creation of an Antisecular Alliance

Daniel K. Williams

campaigning for Richard Nixon. Sixty percent of evangelicals voted for
Nixon in 1960, 69 percent did so in 1968, and 84 percent did in 1972.
They considered him a “man of destiny to lead the nation” and a man who was
“in God’s place,” as Billy Graham told Nixon on more than one occasion.! But
though evangelicals’ faith in Nixon never wavered, their reasons for supporting
him changed. In 1960 they viewed Nixon as a champion of Protestantism who
would save the country from the dangers posed by a Catholic candidate. By
the end of the decade, they began to view him not as a sectarian symbol, but
as the champion of an antisecular, ecumenical coalition that was broad enough
to include Catholics. Nixon’s success in positioning himself as a transdenomi-
national moral leader who could reach out to evangelicals without losing the
Catholic vote laid the groundwork for the rise of a politically influential Reli-
gious Right and transformed the Republican Party. Though Nixon was never
fully conscious of the degree of his success in creating an interdenominational
religious coalition, it became one of his most enduring political legacies.
While many historians have examined Nixon’s use of racial and cultural
appeals to create a coalition of Sun Belt suburbanites, rural Southerners, and
Northern workers, few scholars have given much attention to his use of religion
to unite his denominationally divided supporters in a coalition against secu-
larism. Even fewer have examined Nixon’s transition from a representative of
Protestantism to a leader of an interreligious coalition that included Catholics.

Evangelical Protestants began and ended the decade of the 1960s by
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